THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





VOL. XXXI AUGUST, 1908. 





EDITORIAL NOTES. 


The proposed code of ethics which the American Bar Association 
is endeavoring to formulate has some very interesting canons. The 
thirteenth canon relates to contingent fees, and one of the committee, 
former Judge James-G. Jenkins, dissents from it entirely, as he is op- 
posed to contingent fees in any case. This canon provides that con- 
tingent fees may be contracted for, but that, as they lead to many 
abuses, they should be under the supervision of the court. Why not 
require the filing with the court records of the case of a duplicate 
original contract between the client and the attorney? To be sure 
this method might be objected to by some very estimable members of 
the Bar who object to their own actions being criticised while not 
sparing in criticism of others, but would it not assist the younger 
members of the Bar in getting a line on what their older brethren are 
doing along this growing and perhaps pernicious practice? The method 
of one highly respected lawyer, who talks in a very dignified way 
about commercialism at the Bar and who feelingly and tearfully 
deprecates the present tendency in that direction, is to have his clerk 
or runner-up make the contract with the injured party. 





The question of advertising by lawyers receives treatment in the 
twenty-seventh canon. This canon declares that the publication or 
circulation of ordinary business cards is not improper, and leaves such 
matter to personal taste or local custom or convenience. Solicitation 
of business, however, by circulars or advertisements or by personal 
communications or interviews, is denounced as unprofessional, and the 
custom of indirectly advertising for business by furnishing or inspir- 
ing newspaper comments concerning cases in which the lawyer is 
engaged or the manner in which the litigations are conducted and the 
magnitude of the interests involved are condemned as intolerable. 
The strictness with which the spirit of this canon has been observed, 
without being backed by any written code, by some of the older 
practitioners, has been well worth observing and deserves the strongest 
commendation. 





The many cases of death by drowning along the Jersey shore 
this summer calls attention to the necessity for a more careful super- 
vision of the bathing beaches on the part of the state. Judged from 
the amount of money brought into the state by the thousands of 
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pleasure seekers coming each summer to enjoy the unsurpassed bath- 
ing facilities along the shore from the Highlands to Cape May, the 
shore summer resorts might justly be called one of the state’s prin- 
cipal industries. As such the patrons of these resorts are entitled to 
the best that the state can give them in every way connected with the 
object which brings them there. In 1900 an act was passed to protect 
bathers in the waters along the coast, and which required, among other 
things, the maintenance by bathing establishments of safety lines on 
bathing grounds and the providing of a life-boat not less than sixteen 
feet long, equipped with two sets of oars and life-line and life-belts 
and one ring-buoy or life-preserver, with half-inch cotton line, not 
less than five hundred feet in length, with suitable reel attached there- 
to, which life-boat, under certain conditions, should be stationed in 
the water, opposite the life-lines, manned and ready for use during 
bathing hours. This act, however, does not apply to bathing estab- 
lishments in municipalities in which there is maintained at public ex- 
pense a life-saving guard. ‘The fatalities this summer have called at- 
tention to the lax enforcement of this law and of the local laws on 
the same subject in municipalities not coming under the law. The 
newspapers claim that the requirements of the law are only perfunc- 
torily complied with, that the boatmen are careless, and sometimes 
row idly about away from the bathers, that the bathing masters are 
neither capable nor courageous, and that the equipments are defective. 
In one case, it was shown that the so-called life-guard could not even 
SWi1il. 





A new and more comprehensive enactment, it is now claimed, is 
needed, one which should provide for the appointment of a State 
Superintendent of Bathing Establishments, whose duty it should be 
to visit and inspect all the public bathing places between Atlantic 
Highlands and Cape May, and be empowered to order new and im- 
proved equipments where those in use were defective, and generally 
to exercise a constant and rigorous supervisioi over those places. It 
is further suggested that the bathing masters and those who man 
the life-boats should be placed under the jurisdiction of the new Civil 
Service Commission, which should prescribe certain necessary quali- 
fications in the candidates for these positions, and that only those 
who passed these examinations and received certificates should be 
eligible to appointment. It is still further urged that each establish- 
ment should provide emergency equipments for instant use, such as 
they have in some large industrial establishments in this State. This 
equipment should consist of a kit containing restoratives, such as 
spirits of ammonia, smelling salts, appliances for artificial respiration, 
and such other things as are needed for emergent use in drowning 
cases. There should likewise be a supply of blankets in which the 
drowned person might be wrapped and appliances for heating water. 
It often happens that victims of drowning accidents fail to rally be- 
cause they are remote from these necessary aids to resuscitation, the 
last spark of life being chilled out of them by the wet bathing suit and 
exposure to the cool damp sea breeze. It should be made the duty 
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these emergency equipments were provided. While arguments may 
be urged against this proposition to create an additional state office, 
it can not be denied that the thousands who seek our shores every 
summer are entitled to the best possible protection, and the subject 
should receive full attention by the next Legislature. 





SIR MATTHEW HALE. 


Sir Matthew Hale was born nearly 300 years ago, on November 
1, 1609. Milton was born in the previous year, 1608, and both Milton 
and Hale were born, as they say in England, in the middle rank. He 
was not descended from the highest, nor from the lowest class in 
the State, but from the class between them; that great middle class 
that does the most of the world’s work. 

His father was a lawyer, but he quit the profession, because he 
considered that its forms, in some respects, were contrary to the dic- 
tates of conscience. “Giving color,” that is, the introduction of “feigned 
matter” in a plea, he objected to as being little better than downright 
lying. He retired into the country, and lived upon his landed estate 
until his death. 

His son grew up under the influence of Puritanism, which before 
and after the death of Queen Elizabeth, and she died only six years 
before his birth, was rising to great power in both English politics 
and religion. And Puritanism was founded upon the Bible; the most 
diversified and interesting book, it has been said, in the world. 

Its translation into English in the time of Elizabeth, unlocked a 
treasure house for the great body of the English people. While 
scholars, the gentry and the court were reading the Greek and Roman 
classics, as well as Spenser, Marlowe and Shakespeare, the unlearned 
masses were imbibing with enthusiasm, with unabating fervour the 
noble literature of the Bible; the literature of religion. The effect 
was marvellous; it was well-nigh miraculous. Biblical stories, the 
words of psalmist, prophet, and evangelist, stirred the people like the 
notes of a trumpet. As an English historian has said, England be- 
came the people of a book. 

And that book revolutionized their thoughts. It changed their 
character, habits, and even their demeanor, which now became solemn, 
formal, and precise. It affected also their speech, Scripture words and 
phrases, more or less, pervading it. They gave Scripture names to 
their children, and brought them up under a system of rigid discipline. 
They denounced sports, the theatre, dancing, and amusements gen- 
erally, as being not only idle and frivolous in themselves, but as 
evidence of a corrupt nature. 

Matthew Hale’s father was a Puritan, but he lost both father and 
mother before he was five years old. His uncle and guardian, who 
was also a Puritan, placed him under the charge of a Vicar of the 
Church of England, who was noted and satirized for his Puritan sym- 
pathies and convictions. This uncle intended his nephew for the min- 
istry, and his education was conducted with that end in view. 


a Norr.—This article is the substance of a lecture recently delivered by Mr. Flanders before the 
students of the Law Department of the University of Pennsylvania. It is now published through the 
kind permission of the lecturer, 
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At seventeen, he was tall, strong and vigorous, and at that age, 
was entered at Oxford as a student. He pursued his studies there 
with diligence, was regular in his attendance at chapel and prayer 
meetings, and observed the strict decorum and habits that character- 
ized the persons who were called Puritans. And by Puritans I mean 
those people who, at that time, were members of the established 
Church of England, but who, nevertheless, sought to reform it, both as 
to doctrine and ritual. They wanted purity of life and simplicity of 
worship. 

And in this sense Hale was a Puritan. 

At length, however, a change came over him; a company of 
strolling players appeared at Oxford, and young Hale, yielding to 
temptation, went to see a play. And like so many students, before 
and since his time, he was fascinated. This first view of the world 
changed all his habits and apparently his character. He neglected 
his studies, abandoned prayer meetings and became a devotee of 
the theatre, of sports and amusements of all kinds. He was an ex- 
pert in fencing, and in dress a pronounced fop. He now gave up 
all idea of the ministry and determined to enter the service of the 
Prince of Orange as a soldier. 

At this stage of his downward progress he was called to London 
with reference to a law suit which involved the title to a part of his 
patrimonial estate. At this time he had a curious notion of the pro- 
fession of the law, perhaps derived from his father, who, as I have 
said, had withdrawn from it, because of its supposed alliance with 
falsities. 

At any rate, he regarded lawyers as a barbarous sort of people, 
whose calling was unfit for a gentleman. He held them in utter ab- 
horrence. But his property, in part, was in jeopardy, and he had to 
consult one of this despised class, and fortunately he fell into the 
hands of Sergeant Glanville, afterwards Sir John Glanville, who was 
of great distinction at the Bar and in religion a Puritan. 

Such was the impression made upon young Hale by Sergeant 
Glanville, and such his influence, that he abandoned the thought of 
soldiership and determined to become a lawyer himself. His Puritan 
principles too revived and henceforth were his guide and armor. He 
cast anchor now and it held fixed and fast. About this time he made 
a vow, that while he lived he would never see a play nor drink a 
health. And he never did. 

Leaving Oxford, where he had sown his “wild oats” and had his 
fling, he entered Lincoln’s Inn, at the age of nineteen, and gave himself, 
with ardor to the study of the law. For two years he read sixteen 
hours a day and afterwards eight hours. 

Chief Justice Taney read law with something of the same devo- 
tion as Hale, but in his old age, describing his student days, he thought 
he had made a mistake. 

I will read you what he says about those days: “I associated 
only with students and studied closely. I have for weeks, together 
read law twelve hours in the twenty-four. But I am convinced that 
this was mistaken diligence, and that I should have profited more if 
I had read law four or five hours and spent some more hours in 
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thinking it over, and considering the principle it established and the 
cases to which it might be applied. And I am satisfied, also, that it 
would have been much better for me if I had occasionally mixed in 
the society of ladies and gentlemen older than the students.” He 
thought if he had done so his mind would have been refreshed for 
renewed study, and that he would have learned from them many 
things which law books do not teach. 

Chief Justice Hale far exceeded Chief Justice Taney in the strenu- 
osity of his reading. He read more hours in the twenty-four, and not 
only abjured society, but would not even read the news of the day—I 
suppose because such reading was too distracting and turned his 
mind aside from his purpose, namely, to gain mental discipline and 
solid acquirements. He read and re-read all the year books, text books 
and reports. He read the Roman law and was of opinion that no one 
could understand law as a science until he had drunk deep at that 
fountain. He read Aristotle and Calvin. He studied theology, phil- 
osophy, not only metaphysic philosophy, but natural philosophy, 
mathematics, medicine, anatomy and history. 

When he was called to the Bar in his 28th year, Lord Campbell 
says his acquirements were so extensive that they would have fur- 
nished a stock in trade for all Westminster Hall. From the outset 
he was in full practice. The Bar were awaiting him. He was their 
consulting counsel; in fact the Bar were his clients. 

He was not an orator. It was neither eloquence, nor manner, nor 
voice, that gave him prominence in the courts. It was his deep mind 
and profound learning which informed and instructed them; and his 
exalted character which inspired their confidence. 

In a few years he stood on the highest rung of the legal ladder. 
Hle was beyond all competition, the foremost advocate in Westminster 
Hall. He was besides counsel for the accused in many important 
State trials. He advised the Earl of Strafford when he was impeached 
(1640) for treason; three years later (1643) he defended Archbishop 
Laud for the same high crime. The great argument, in his favor, was 
prepared by Hale, and great it was admitted to be even by the most 
bitter of the Archbishop’s enemies. 

Laud was not in fact guilty of any specific act of treason, but it 
was urged on behalf of the prosecution that he had committed a great 
number of offences, and that in the aggregate they amounted to trea- 
son. The figurative, but conclusive, reply of his counsel was, that 
two hundred black rabbits did not make a black horse! 

A witty writer puts the case in this way: The Archbishop, or 
the church he represented, had cut off a good many Puritan ears 
for non-conformity, and the Puritans retaliated by cutting off his 
head! Both Strafford and Laud perished on the scaffold. So did the 
Duke of Hamilton, Lord MacGuire, the Presbyterian clergyman, Love, 
and others, whom Hale likewise defended on the same deadly charge 
of treason. But their fate was not due to any lack of ability or effort 
on the part of their counsel. 

In the storm and strife of political and religious passions, ad- 
vocacy, however well-grounded, and however, on other occasions, ef- 
fective, can seldom stay the force of a tempest, or avert its conse- 
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quences. The voice of history, I think, approves the execution of 
Strafford. In a great crisis in the history of England, he was a dan- 
gerous foe to liberty, and a promoter of measures that threatened to 
convert the monarchy into an unbridled tyranny. 

As to Laud his real offence was intolerance. He meant to bring 
about a re-union of the Church of England with the Church of Rome. 
Nine-tenths of the English people were mortally opposed to the 
scheme. The Crown was in its favor; the Parliament, the organ oi 
the people, was profoundly against it. 

In the ensuing war between the Crown and the Parliament, on 
the religious and political issues involved, both Crown and Church 
were overthrown. And the King and Archbishop were both beheaded. 

A considerable and a growing part of the Church of England, at 
the present time, regards the Archbishop as a “Holy Martyr,” and now 
hold solemn services on the anniversary of his death, commemorative 
of his virtues and his sacrifice. Historians of the School of Macauley, 
on the other hand, write of him as if he was a fussy old bigot, who 
deserved his fate. 

Hale held lofty views as to the standard of duty a lawyer should 
observe in the practice of his profession. He scorned the notion that 
the law should be a mere money making trade; and he considered it 
a great dishonor, as great as a man is capable of, for a lawyer to speak 
on what he knows or believes to be the wrong side, for a little money. 

in this he differed with Dr. Johnson, whose views on the question, 
I apprehend, have satisfied the consciences of most lawyers. “A law- 
yer,’ he said, “has no business with the justice or injustice of the cause 
he undertakes, unless his client asks his opinion, and then he is bound 
to give it honestly. The justice or injustice of the cause is to be de- 
cided by the judge. Consider, Sir: What is the purpose of courts of 
justice? It is that every man may have his cause fairly tried by men 
appointed to try causes. A lawyer is not to tell what he knows to 
be a lie; he is not to produce what he knows to be a false deed; but 
he is not to usurp the province of the jury and of the judge and de- 
termine what shall be the effect of evidence—what shall be the result 
of legal argument. As it rarely happens that a man is fit to plead his 
own cause, lawyers are a class of the community who, by study and 
experience, have acquired the art and power of arranging evidence 
and of applying to the points at issue what the law has settled. A 
lawyer is to do for his client all that his client might fairly do for him- 
self, if he could. If, by a superiority of attention, of knowledge and 
skill and a better method of communication, he has the advantage of 
his adversary, it is an advantage to which he is entitled. There must, 
also, be some advantage, on one side or other; and it is better that 
advantage should be had by talents than by chance. If lawyers were 
to undertake no causes till they were sure they were just, a man 
might be precluded altogether from a trial of his claim, though were 
it judicially examined, it might be found a very just claim.” 

Dr. Johnson’s views, as I have said, are the views that have gen- 
erally satisfied the profession. The lawyer who does not misquote the 
law, nor consciously misinterpret it, and who does not misrepresent or 
pervert the testimony, is assumed to be within his ethical rights when 
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he urges his client’s contention, with such logic, and with such elo- 
quence as he can command, no matter what his private opinion may 
be as to the real merits of the cause. 

I suppose, in the practical affairs of life, it is our duty to steer 
clear of any laxity, or any lowering of the moral standard, on the one 
hand, and any over scrupulousness of conscience on the other. 

In cases of conscience, however, we are apt to let gain or loss, 
convenience, or inconvenience, determine the question whether we 
are too scrupulous or otherwise. You know one of the most dis- 
tressing differences between the Puritans and the Established Church 
was on the subject of Sunday. Archbishop Laud, and the High 
Church clergy believed and taught that the early Church, in insti- 
tuting the Christian Sunday, did not intend to clog its enjoyment by 
the requirements and observances of the Jewish Sabbath. The Puri- 
tans, on the other hand, demanded that the Lord’s day, should be 
strictly kept, in accordance with Jewish precedent and Jewish law. 
Moreover, Parliament had forbidden Sunday pastimes by statute. 
Archbishop Laud nevertheless ordered every clergyman of the Church 
to read from the pulpit a declaration in favor of Sunday pastimes, as 
not only lawful, but desirable. 

Here was a pressing question of conscience. If the Puritan clergy 
disobeyed the Archbishop’s order they would be deprived of their 
churches and their stipends. Large numbers did so, and suffered 
accordingly. It is related of one Puritan minister that he read the 
Archbishop’s declaration, having already read the Ten Commandments 
as part of the service, and then added, “You have heard read, good 
people, both the commandment of God, and the commandment of 
man. Obey which you please.” I think John Bunyan would have put 
the matter differently, and have asked his congregation the peremp- 
tory question, which he tells us in the Pilgrim’s Progress, our Lord 
addressed to Himself, “Wilt thou leave thy sins, and go to Heaven, or 
have thy sins, and go to Hell?” 

When the contest between the major part of the English people, 
on the one hand, and the Crown and Episcopacy, on the other, with 
respect to the political and religious questions at issue, was nearing 
the point when arms alone could determine the result, Hale’s position 
was most embarrassing. 

All his biographers concur, that at this time he was “the most 
learned, the most able, the most honorable man to be found in the 
profession of the law.” All parties were anxious to secure his services. 
Parliament, after an interval of eleven years, had been convoked, and 
he was solicited by his old friends to stand for a seat. He declined, 
and announced his purpose in the pending struggle, to remain neutral. 
Lord Campbell declares that neutrality, at such a time, and on the 
part of such a man, was selfish and cowardly. 

What was the explanation of Hale’s attitude at this momentous 
crisis ? 

It was this. While he was in favor of liberty arid the Constitu- 
tion, and opposed to Star Chamber and High Commission methods of 
government, he was, nevertheless, a royalist at heart, and feared the 
overthrow of the throne. For ages the principle of King, Lords and 
Commons was the fundamental basis of the State. He would curb and 
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limit the royal authority, but he would not destroy the authority itself. 
Again, while he did not believe that Episcopacy existed jurt divino, 
nor that Episcopal ordination was indispensable, nevertheless he pre- 
ferred the continuance of a modified form of Episcopal government. 
As in the case of the Throne, so in the case of the Church, he feared 
that in the coming conflict its entire fabric might fall. 

When what he feared had occurred, when both Church and Mon- 
archy had been overthrown, when Presbyterianism and the (Common- 
wealth had been established he nevertheless acquiesced. He entered 
Parliament under the Protectorate of Cromwell as member for Oxford, 
and was a member of the assembly which framed the Presbyterian 
faith. 

In 1654 Cromwell created him a judge of the Court of Common 
Pleas. In the administration of this high office, he gained not only 
judicial eminence, but, it has been said, the affections of all honest men 
as well. When Cromwell died and his son Richard succeeded him 
as Lord Protector, he offered to renew Hale’s commission, but Hale 
declined. He obviously foresaw, what most men likewise foresaw, 
that the reign of the Commonwealth in the weak hands of Richard 
Cromwell could not last. It was foredoomed. ; 

In the so-called Convention Parliament (1660), sitting for Glou- 
cestershire, his native county, Hale introduced a bill to enable the 
Presbyterians to become a part of the old Church system, which was 
now being re-established, but his scheme of comprehension failed. He 
was at all times desirous to bring about a reunion of the more mod- 
erate dissenters with the Church, but it was not feasible, in his time, 
and has not yet been accomplished. 

Hale was in favor of recalling Charles II, but under conditions 
that would safeguard, as he thought, the public weal. Parliament, how- 
ever, trusting to delusive promises on the part of Charles, recalled 
him, and practically gave him a free hand. 

In the first part of his recall (1660), he made Hale Lord Chief 
Baron of the Exchequer, and subsequently conferred on him the honor 
of knighthood. 

Hale gained great distinction as Chief Baron, and his adminis- 
tration of the law, during the eleven years he held that high office, 
secured the confidence and affection of all classes of his countrymen. 
He is said to have shown “a certain tenderness towards the dissent- 
ers,” and endeavored to mitigate, so far as he could, the severity of 
the laws against them. 

Later critics have censured him for his attitude towards witch- 
craft. He presided at the trial of two old women who were prose- 
cuted for that alleged crime. Hale did not particularly on that occa- 
sion, analyze the testimony, but in his charge he told the jury, “he 
made no manner of doubt at all of the existence of witches, as proven 
by the Scriptures, general consent and acts of Parliament.” 

_The old women were convicted and executed, but protesting 
their innocence even on the scaffold—dying the victims of a prevailing 
and misguided belief, which mankind, in a later and better day, 
abandoned and delivered to the winds. 

In 1671 Hale was created Lord Chief Justice of the King’s Bench, 
and, as in his prior judicatories he had won renown as a great judicial 
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magistrate, so in this, his last judicial office, he confirmed and estab- 
lished that renown on an imperishable foundation. 

On the twentieth of February, 1676, in the sixty-seventh year of 
his age, he resigned his high office in consequence of ill-health, and 
descended into the shades of private life. He did not live long enough 
to lament the loss of his former activities, or to enjoy the repose of 
retirement. He died at Christmas, in the same year of his resignation. 

“He lived and he died,” says Richard Baxter, “with the most 
universal love, honor and praise that ever did any English subject in 
this age, or any that just history doth acquaint us with.” 

He was interred in the churchyard at Alderney, in his native 
County of Gloucester, and his ancestral estate, through the passing 
generations and centuries, has continued in possession of his posterity, 
and is now held by one of his lineal descendants.—Henry Flanders, in 
Univ. of Pa. Law Review. 





LAW AND LAWYERS OF DICKENB. 

So frequently have novelist and playwright utilized the court room 
as a background for the most dramatic of their situations that its 
effect, one might think, should have been lost or blunted long ago. 
But so far from this proving true, the trial scene still remains the 
most effective of climaxes. When one of the dramatis personae ap- 
pears before a jury, a narrative of his further acts is destined to bear 
close resemblance to an epilogue. Unless the writer subsequently 
reaches a point where his previous effort is completely dwarfed, the 
work is apt to develop into a series of anti-climaxes. For which reason, 
novelists, take notice, it is better to run no risk and prepare to write 
finis in as short a time as may be after the verdict has been rendered— 
unless as Dickens has done in his Tale of Two Cities and Pickwick Papers 
later on you overshadow your earlier scenes. 

If we reflect upon the classics of English fiction, it will be found, 
[ think, that when a trial is pictured at any length, it furnishes the 
book’s chief claim to recollection. Take as illustrative, Scott’s Heart 
of Mid-Lothian and Peveril of the Peak, Bulwer Lytton’s Paul Clifford 
and EAugene Aram, George Eliot’s Adam Bede and Samuel Watren’s 
Ten Thousand a Year. Also several of the works of Charles Reade. 

Now to go a step further. Select any of the foregoing and institute 
a comparison with what are probably the best of the many court room 
scenes in Dickens, namely the trial of Charles Darnay and of Vardell 
v. Pickwick. On the one side, we have a history of facts sufficiently 
interesting by itself, but almost such a recital as might appear in the 
columns of any newspaper of the better class. Without the interest 
which the author has already excited in his characters, the situation 
would fail. This interest being sufficient to sustain the reader’s at- 
tention, the dramatic power of the scene asserts itself. Without it, a 
more or less verbatim report from Howell’s State Trials will exercise 
a stronger appeal. But the court scenes in Dickens stand alone, bor- 
rowing no strength from the plot, though in venturing the opinion 
that as an author, he occupies in this respect a plane apart. I speak 
subject to correction and with due reservation and exception in favor 
of Holland’s Sevenoakes and Gray’s Last Sentence. Each participant 
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is a living, breathing personality, not a figure painted upon a back- 
ground to lend color or a manikin stationed with others around a 
sentient figure. Starleigh, Buzfuz, Skimpin, Snubbin, Phunky, Perker, 
Dodson, Fogg and Pell are each and singly alone. Judges, parties, 
witnesses are distinct beings, even down to the third usher who on 
the summoning of Elizabeth Cluppins “rushed in a breathless state 
into King street and screamed for Elizabeth Muffins until he was 
hoarse.” 

Another point worth noting is that although Dickens always 
strongly inclined towards sentimentalism, there is practically no evi- 
dence of this tendency when describing court procedure. We are not 
told in just so many words, how Amicus Curiae, Esq., arose and began 
his plea for the life of Foureyed Sam in a low and trembling voice, 
gaining in strength as he proceeded; how the faces of the jury, at first 
indifferent, began to show a dawning interest which increased in 
sympathy, until at the eloquent reference to the prisoner’s aged mother 
the tears coursed down their seamed and weather-beaten countenances ; 
and so forth, and so forth, and so on. It’s the easiest thing in the 
world to reel off about five hundred words of it. Sometimes this par- 
ticular brand of flapdoodle is inflicted because the writer is a layman 
and in these days of machine made books, doesn’t care to bother about 
equipping himself with information sufficient for a bill of particulars. 
Sometimes, as in the case of one of our modern lawyer-novelists, he 
seemingly lacks a sense of perspective. In either event, the result is 
a nauseating blur. 

But Dickens, although a sentimentalist as already observed, if ever 
there was one, chooses his tone well. He may prefer satire or de- 
nunciation. He is never maudlin. Furthermore, each detail receives 
attention in proportion to its importance viewed from a literary stand 
point—no more. One of the best bits of satire is reserved for Mr. 
Justice Stareleigh who “summed up in the old-established and most 
approved form. He read as much of his notes to the jury as he could 
decipher on so short a notice, and made running comments on the 
evidence as he went along. If Mrs. Bardell was right, it was perfectly 
clear Mr. Pickwick was wrong, and if they thought the evidence of 
Mrs. Cluppins worthy of credence they would believe it and if they 
didn't why they wouldn’t. If they were satisfied that a breach of 
promise of marriage had been committed, they would find for the 
plaintiff with such damages as they thought proper; and if on the 
other hand it appeared to them that no promise of marriage had ever 
been given they would find for the defendant with no damages at all.” 

if any reader doubt whether Justice Stareleigh is still with us, 
let him visit a few of the trial terms of our Supreme Court and he 
will there behold one or two of his incarnations. It has been said 
that cross examination is an exceedingly dangerous thing in that it 
bears quite a startling resemblance to pulling a tiger out of his den. 
You may get him, but the chances are that he will get you. I hope 
to see the day when every law school will have in its curriculum a 
course on how to conduct a case and if the instructor knows his bus- 
iness, he will request the students to pay particular attention to the 
result of Mr. Phunky’s attempt on Mr. Winkle which illustrates the 
result of going far with a too-willing witness. 
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LAW AND LAWYERS OF DICKENS. 


Quite different is the trial of Darnay. “Mr. Cruncher had by 
this time taken quite a lunch of rust off his fingers in his following of 
the evidence. He had now to attend while Mr. Stryver fitted the 
prisoner’s case on the jury like a compact suit of clothes, showing 
how the patriot Barsad was a hired spy and traitor, an unblushing 
trafficker in blood and one of the greatest scoundrels upon earth since 
accursed Judas—which he certainly did look rather like. How the 
virtuous servant Cly was his friend and partner and was worthy to 
be; how the watchful eyes of those forgers and false swearers had 
rested on the prisoner as a victim, because some family affairs in 
France, he being of French extraction, did require his making those 
passages across the Channel—though what those affairs were, a con- 
sideration for others who were near and dear to him forbade him, even 
for his life, to disclose. How the evidence that had been warped and 
wrested from the young lady whose anguish in giving it they had 
witnessed, came to nothing, involving the mere little gallantries and 
politenesses likely to pass between any young gentleman and lady 
so thrown together—with the exception of that reference to George 
Washington which was altogether too extravagant and impossible 
to be regarded in any other light than as a monstrous joke. How it 
would be a weakness in the government to break down in this attempt 
to practice for popularity on the lowest national antipathies and fears, 
and therefore Mr. Attorney-General had made the most of it, how 
nevertheless it rested upon nothing save that vile and infamous 
character of evidence too often disfiguring such cases and of which 
the State trials of this country are full. But there My Lord interposed 
(with as grave a face as if it had not been true) saying that he could 
not sit upon that bench and suffer those allusions.” 

“Mr. Stryver then called his few witnesses and Mr. Cruncher 
had next to attend while Mr. Attorney-General turned the whole 
suit of clothes Mr. Stryver had fitted on the jury inside out, showing 
how Barsad and Cly were even a hundred times better than he had 
thought them, and the prisoner a hundred times worse. Lastly came 
My Lord himself, turning the suit of clothes now inside out, now 
outside in, but on the whole decidedly trimming and shaping them 
into grave-clothes for the prisoner.” 

Note the touches of the master’s hand—the simile of the grave- 
clothes, Barsad’s resemblance to Judas, the resentment of the judge 
at counsel’s allusions to the disgraceful testimony introduced in State 
trials. Contrast the foregoing with Doe ex dem Titmouse v. Jolter, 
in Ten Thousand a Year. Observe how lifeless the latter appears by 
comparison though the work of an experienced lawyer, who took pains 
to explain every technicality as he went along. 

Oliver Twist also contains a trial scene, this time written from 
the standpoint of the prisoner. “I*rom the rail before the dock away 
into the sharpest angle of the smallest corner in the galleries, all eyes 
were fixed upon one man—the Jew. Before him and behind; above, 
below, on the right and on the left; he seemed to stand surrounded 
by a firmament, all bright with gleaming eyes.” It is worth noting 
the similarity to the paragraph which tells how the breath of the 
crowd rolled in waves towards Darnay. 
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Dickens’ experience as a clerk with the solicitor, Mr. Edward 
Blackmore of Gray’s Inn was so brief, extending as it did only from 
May, 1827, to November, 1828, that it seems almost incredible that 
his intimate knowledge of the inner workings of the courts could 
have been acquired during that time. He was then but fifteen years 
of age, yet Mr. Blackmore has said “several incidents took place in 
the office of which he must have been a keen observer as I recognize 
some of them in his Pickwick and Nickelby ; and I am much mistaken 
if some of his characters had not their originals in persons I well re- 
member.” 

His modest salary of thirteen shilling and sixpence, afterwards 
increased to fifteen shillings per week, indicates the position which 
he held and (to borrow the language of his biographer, Forster) “we 
have but to turn to the passage in Pickwick which describes the sev- 
eral grades of attorney’s clerk to understand it more clearly. He was 
very far below the articled clerk, who had paid a premium and is at- 
torney in perspective. He was not so high as the salaried clerk, with 
nearly the whole of his weekly thirty shillings spent on his personal 
pleasures. He was not even on the level with his middle-aged copying 
clerk, always needy and uniformly shabby. He was simply among, 
however his own nature may have lifted him above, the “office lads 
in their first surtouts, who feel a befitting contempt for boys at day- 
schools, club as they go home at night for saveloys and porter and 
think there’s nothing like life.” 

Nevertheless, and so far as I can recollect, with the exception of 
Nicholas Nickelby, Drombey and Son and Hard Times there is not 
a single one of his novels which lacks what might be termed legal at- 
mosphere or in which at least one lawyer is not numbered among the 
characters. The role may bea very minor one asin Martin Chuzzlewit 
where we have the mysterious Mr. Fipps of Austin Friars, who it will 
be remembered “turned out to be the jolliest old dog that ever did 
violence to his convivial sentiments by shutting himself up in a dark 
office.” On the other hand the lawyer may play as important a part 
as does Mr. Tulkinghorn. In Oliver Twist and Pickwick Papers the 
magistrate is satirized, in Bleak House the Lord Chancellor. In David 


Copperfield, Pickwick Papers and Little Dorrit the debtor’s prison is. 


portrayed, in Great Expectations and Barnaby Rudge Newgate, in 
The Tale of Two Cities The Old Bailey, in Pickwick Papers the Com- 
mon Pleas, in David Copperfield Doctors Commons and in Bleak 
House (the lawyer’s novel par excellance) the Court of Chancery. 
The latter contains in almost every chapter some reference to that 
august tribunal, and constitutes one of the most terrific indictments 
of abuses to be found in the English language. What reader, be he 
lawyer or layman, can forget that magnificent peroration? 

“This is the Court of Chancery; which has its decaying houses 
and its blighted lands in every shire; which has its worn out lunatic 
in every mad-house and its dead in every church-yard, which has its 
ruined suitor, with his slipshod heels and threadbare dress, borrowing 
and begging through the round of every man’s acquaintance, which 
gives to moneyed might the means abundantly of wearying out the 
right; which so exhausts finances, patience, courage, hope; so over- 
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throws the brain and breaks the heart: that there is not an honorable 
man among its practitioners who would not give—who does not often 
give the warning, “suffer any wrong that can be done you rather than 
come here.” 

But’ an entire article could be written of the courts of Dickens 
as distinguished from his lawyers. On the whole he has displayed 
no particular leniency in dealing with members of the profession, 
save possibly in the case of Mortimer Lightwood and Sydney Carton, 
and we may query how far the latter should be considered as an 
exception. It has been claimed for Stryver’s jackall that he is the 
noblest character in fiction. Be that as it may, his legal career cer- 
tainly cannot be held up as a model to the rising generation. Even 
Perker would have appeared in better light had he reiterated less 
frequently and fervently his admiration for the shyster practices of 
Mrs. Bardell’s solicitors. 

In Stryver, “stout, loud, red, bluff and free from any drawback 
of delicacy,” who “had a pushing way of shouldering himself morally 
and physically into companies and conversations that augured well 
for his shouldering himself up in life,’ we have the practitioner at 
the criminal Bar drawn to the life. Paralleled with Stryver is Jaggers 
in Great Expectations, a portrait perhaps better drawn. In the days 
when Dickens wrote it was a cardinal rule to spare no pains in de- 
scribing the persons and personalities of the characters. Whether 
this is a better plan than to require the reader to draw his own in- 
ference from their acts I leave it to critics to judge. Painting in the 
detail, at least does not leave us in the uncertainty often painful, 
provoked by the impressionist. Thus the features of Jaggers are 
itemized. “He was prematurely bald on the top of his head, with 
bushy black eyebrows that wouldn’t lie down, but stood up bristling. 
His eyes were set very deep in his head and were disagreeably sharp 
and suspicious. He had a large watch chain and strong black dots 
where his beard and whiskers would have been if he had let them.” 
This massive chain, which no London thief would dare to take, 
completes a portrait not unlike that of the senior member of the late 
firm of Howe and Hummel. And speaking of Jaggers brings up Wem- 
mick whose mouth was like a slit in a post-office and whose predelic- 
tion was for portable property, chiefly mourning rings, therein some- 
what resembling the senior member of that eminent firm Quirk, Gam- 
mon & Snap; the Wemmick of Walworth and of the city, whose mar- 
riage to Miss Skiffins is one of the most delightfully sketched scenes 
in the book. 

If prominence has seemingly been given to the criminal branch 
of the profession in two of the novels already referred to, the Sage of 
Gadshill more than makes good any deficiency when we come to 
Bleak House. Here appear Messrs. Kenge and Carboy, Mr. Tangle 
and his “eighteen learned friends, each armed with a little summary 
of eighteen hundred sheets,’ who bobbed up “like eighteen hammers 
on a pianoforte” and then dropped into obscurity, Mr. Vholes, he of 
the aged father in the Vale of Taunton, and last, but chief of all, the 
great Mr. Tulkinghorn, “an oyster of the old school whom nobody 
can open.” 
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In Lincoln’s Inn he lived, “a large house formerly a house of 
state . . . let off in sets of chambers now, and in these shrunken 
fragments of its greatness lawyers lie like maggots in nuts.” Not a 
very flattering comparison certainly. Later on there is presented 
the picture of Allegory “in Roman helmet and celestial linen” pointing 
to the lifeless form. 

In Pickwick Papers are lawyers of a radically different type. First 
and foremost comes the celebrated Sergeant Buzfuz, whose opening 
address, it is safe to say, will continue to serve as a model for future 
generations of advocates. 

“He began by saying that never in the whole course of his pro- 
fessional career—never from the very first moment of his applying 
himself to the study and practice of the law, had he approached a 
case with feelings of such deep emotion, or with such a heavy sense 
of the responsibility imposed upon him, a responsibility he would say 
which he never could have supported were he not buoyed up and 
sustained by a conviction so strong that it amounted to positive cer- 
tainty, that the cause of truth and justice or in other words the cause 
of his much injured and most oppressed client must prevail with the 
highminded and intelligent dozen of men whom he now saw in the 
box before him. 

“Counsel always begin in this way, because it puts the jury on 
the very best terms with themselves and makes them think what 
sharp fellows they must be. A visible effect was produced immedi- 
ately, several jurymen beginning to take voluminous notes with the 
utmost eagerness.” 

Coupled with the mighty sergeant comes Mr. Skimpkin, while for 
the defendant appears the great Sergeant Snubbin (we remember his 
abstracted demeanor during Mr. Pickwick’s call) and Mr. Phunkey. 
Poor Phunkey the infant barrister of but eight years standing, over- 
whelmed by the thought that at last his chance had come. What 
member of the Bar who recalls his early days of practice can escape 
a thrill of sympathy for him when Justice Stareleigh pleasantly re- 
marks, “! never had the pleasure of hearing the gentleman’s name 
before.” Then comes Mr. Perker and those strong upholders of 
the contingent fee, Messrs. Dodson and Fogg. Also in Pickwick is 
fat, flabby Mr. Solomon Pell “in a surtout which looked green one 
minute and brown the next; with a velvet collar of the same chameleon 
tint’—iriend of the Lord Chancellor, who “damns his self in con- 
fidence.” 

But among the whole quiver-full of polished shafts which Dickens 
discharges he seeks no mark when he describes the selection of the 
jury. ‘The first twelve men called seem to have been taken despite 
the protests of the chemist whose boy saw no difference between 
Ipsom salts and oxalic acid, syrup of senna and laudanum. Had he 
only lived in the 20th century, how he would have revelled in the 
spectacle of three weeks consumed in the process of securing twelve 
men who had not discussed, formed an opinion or even heard of a 
case with which the Russian Jew landed twenty-four hours before 
was conversant. 

In David Copperfield are the lovable but weak Mr. Wickfield 
and the “umble” Uriah, the majestic Mr. Spenlow and the mythical 
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Mr. Jorkins. iiere is Doctors Commons—a parailel to the Court of 
Chancery. (By the way, Dickens was in considerable doubt whether 
to make David a Proctor or a banker. Think what his readers would 
have missed had he chosen the latter). And speaking of Spenlow 
brings up his defence of the Prerogative Office. What was it after all, 
he asks, but a question of feeling. If the public felt that their wills 
were in safe keeping and took it for granted that the office was not to 
be made better, who was the worse for it? Nobody. Who was the 
better for it? All the sinecurists. Very well, then the good pre- 
dominated. 

The law as administered in Doctors Commons is made the sub- 
ject of one of Boz’s shorter sketches. A half obsolete statute of one 
of the Edwards forbade “brawling” and “smiting” in any church or 
vestry adjacent thereto, and we are told how Thomas Sludberry, the 
defendant, as it appeared by some eight and twenty affidavits had 
used the words “you be blowed” in the course of a discussion with 
one Michael Bumple at a vestry meeting and “furthermore desired 
and requested to know whether the said Michael Bumple wanted 
anything for himself.’ 

His introduction in the Old Curiosity Shop of that legal gentle- 
man of Bevis Marks in the City of London “whose melodious name 
was Brass” marks Dickens’ descent into the depths. While it is a 
neck and neck race between this specimen of disreputability and Uriah, 
! am inclined to award the palm to the former. [n comparison, Messrs. 
Dodson and lfogg ooze virtue at every pore. There was the office 
too “with a rickety table with spare bundles of paper, yellow and 
ragged from long carriage in the pocket, ostentatiously displayed upon 
its top; a couple of stools set face to face on opposite sides of this 
crazy piece of furniture; a treacherous old chair by the fireplace, whose 
withered arms had hugged full many a client and helped to sqeeze 
him dry; a second-hand wig box used as a depository for blank writs 
an declarations and other small forms of law, once the sole contents 
of the head which belonged to the wig which belonged to the box as 
they were now of the box itself, two or three common books of 
practice; a jar of ink, a pounce-box, a stunted hearth broom, a carpet 
trodden to shreds but still clinging with the tightness of desperation 
to its tacks—these with the yellow wainscot of the walis, the smoke 
discolored ceiling, the dust and cobwebs were among the most prom- 
inent decorations of the office of Mr. Sampson Brass.” Though indeed 
“dust and cobwebs” in and of themselves would not have injured any 
one’s practice in those days. Witness the condition of Mr. Sergeant 
Snubbin’s room. It is only within the past few years that we have 
arrived at a point where the office of the lawyer in active practice bears 
no resemblance to a vault in the Pyramids. 

It would be unfair not to mention Miss Sallie Brass, ‘a kind of 
Amazon at common law,” albeit that not having been admitted to 
practice she fell not as did brother Sampson. 

What a group of clerks there is, Wemmick, Lowten, Jackson, 
Wicks, Swiveller, perpetual Grand Master of the “Glorious Apollers ;” 
Guppy, lovelorn but with an eye to the main chance withal; Small- 
weed, fossil Imp, nursed by Law and Equity, sired by John Doe, his 
mother the only female member of the Roe family; Mallard, Jinks, 
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chiefly to be remembered from the fact that on a certain occasion he 
“retired within himself—that being the only retirement he had except 
the sofa-bedstead in the small parlor which was occupied by his land- 
lady’s family in the daytime ;” and others who are there I feel certain 
but whose names are not remembered. 

We have two types of magistrates, in Mr. Fang, commended “for 
the three hundred and fiftieth time to the special and particular notice 
of the Secretary of State for the Home Department,” and Mr. Nupkins, 
whose prowess stopped that little affair between the Middlesex Dump- 
ling and the Suffolk Bantam. 

And with these worthies we conclude. It has been difficult to 
avoid degeneration into a mere catalogue. Extended comment is an 
impossibility within the limits of this sketch. All that is hoped is 
that the reader may perchance find revived his recollection of some 
of the most dramatic scenes and truthfully-drawn characters in fiction. 
—H. Gerald Chapin, in the Green Bag 


CHRISTIAN SCIENCE VERDICT. 


A New Jersey jury has found a Christian Science father and 
mother guilty of manslaughter for failing to provide medical attention 
for their child of seven who died of meningitis superinduced by pneu- 
monia. The New Jersey act declares that parents must provide food, 
clothing, education and “medical attendance” for their children. The 
jury comprised six church members, two of whom were Roman Cath- 
olics. Now and then a prosecution is brought against parents under 
similar circumstances, but very rarely is a conviction had. The jury, 
seeing the grief-stricken parents, whose fault is not in the heart but 
in the head, are usually so moved by sympathy and pity that they are 
unwilling to bring in a verdict of guilty. The defendants in the New 
Jersey case, Mr. and Mrs. Watson, have appealed, so the end is not 
yet. A somewhat similar case occurred in England a few years ago. 
Reg. v. Senior (1899) 1 Q. B. 283. The defendant there was not a 
Christian Scientist, but a member of a sect calling themselves the 
“Peculiar People.” They based their doctrines as to the treatment of 
the sick on a passage in the Epistle of James. “Is any sick among 
you? Let him call for the elders of the church, and let them pray 
over him, anointing him with oil in the name of the Lord. And the 
prayer of faith shall save the sick, and the Lord shall raise him up, and 
if he have committed sins, they shall be forgiven him.” Senior 
treated his infant child by prayer and anointing for a case of diarrhoea 
and pneumonia. The child died and the father was indicted and con- 
victed of manslaughter. The judge instructed that to convict the 
jury must be satisfied of three things: First, that death was caused or 
accelerated by the want of medical attendance; second, that medical 
assistance was so essential that reasonably careful parents would 
have provided it; and, third, that the father’s means reasonably per- 
mitted him to do so. The conviction was sustained. In the case of 
People v. Pierson, 80 App. Div. (N. Y.) 415, 176 N. Y. 201, the defend- 
ant was a member of the Christian Catholic Church of Chicago, and 
held, like Senior, the precepts of the Epistle of James. The result 
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was the same so far as concerned his infant daughter, affected with 
that form of mental trouble (she was only sixteen months old) which 
physicians call whooping-cough. Pierson was indicted and con- 
victed, not for manslaughter, but for the misdemeanor under section 
288 of the New York Penal Code of wilfully omitting without lawful 
excuse to furnish medical attendance to his child. In all these cases, 
as in others where the defence was the religious opinions of the de- 
fendant, the court held that belief is no excuse for a deliberate violation 
of the law, and the criminal intent is the intent to violate the law, 
without looking to motive. Reynolds v. U. S., 98 U. S. 145. It is 
creditable to the New Jersey jury that they were logical enough to 
look beyond the misguided creatures before them to the larger inter- 
ests of society involved in the case. Experiment should stop when 
the subject of it is a helpless child—Law Notes. 


POETRY AND THE LAW. 


A copy of the opinion of the Supreme Court of Missouri in the 
case of Mancil G. Cook v. Laura A. Newby and others, has just 
reached Trenton, in which opinion Judge Lamm in the course of the 
written opinion of the Supreme Court, discloses his peculiar literary 
attainments, which have adorned so many of the recent opinions of 
the Supreme Court of Missouri. 

This case involved the ownership of 120 acres of valuable land 
near McFall, Gentry county, Missouri. This farm had been conveyed 
by a warranty deed to Laura A. Newby and her husband, John H. 
Newby. At the trial in the Circuit Court Judge W. C. Ellison set 
aside the deed to the Newbys and decided that Mancil G. Cook was 
the owner of this farm. 

The Supreme Court reversed the decision of Judge Ellison and 
remanded the case, with directions to enter a judgment in favor of 
the Newbys. 

In discussing the briefs of the attorneys, Judge Lamm used the 
following language: 

“We now come to a phase of the case, eyed at first a little askance, 
and then critically. Whatever value it has is in showing how one 
taper lights another in briefs, as in the world at large. It shows, too, 
how difficult in a close matter it is to determine the proximate cause 
of things—or the probable result of a given cause. Possibly, its force 
is somewhat spent in disclosing what hidden pitfalls lurk in the prim- 
rose paths diverging from the beaten way in brief-making for appel- 
late courts. As wayfarers in the main-traveled highway of the law 
we shall set it down to point its own moral, thus: 

Appellants’ scholarly counsel close a good brief in chief with a 
short and modest flight of fancy—a borrowed apostrophe to Justice— 
by poetical license dressed in singular phrases, viz. : 

‘For Justice 

All place a temple, and all season summer.’ 

“Now, prima facie, is this aught but an innocent and mild invo- 
cation to serenity of judicial temper? Is it more than a wholesome 
effort to key up the mind of the court to a notch of high thinking? 
Inquiring students in the law recall the unexpected and anxious result 
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produced by throwing the squib in the celebrated Squib case. But 
mark the novel result here. The very innocency of the apostrophe’s 
face was taken as a mask hiding evil contrivances. So it was that the 
very blandness of the countenance of Mr. Harte’s ‘Heathen Chinee’ 
(in the case of William Nye) hid like evil. Apparently nettled by its 
use, learned counsel for respondent condemn appellants’ brief by 
and large. Bethinking themselves of the time when lago tripped good 
Michael Cassio into mischief by a night’s revel, they designate the brief 
in Cassio’s description of the events of that woeful night as, viz.: 
‘A mass of thinges . . but nothing wherefore.’ 

Not only so, but counsel fall upon the (to us) unknown author 
of the apostrophe with heated epithet. They belabor him roundly, 
though dead. They say he was the ‘great agnostic and prince of 
plagiarists.’ They say the first part of the apostrophe was ‘cribbed 
from a heathen poet’ without giving due credit. They say its conclud- 
ing phrase is of such ‘occult meaning that no one so far as our knowl- 
edge extends has had the hardihood to asseverate that it is within his 
ken.’ 

They conclude a trenchant and sprightly printed argument with 
a beautiful poetical apostrophe to the Bible, most becoming and ten- 
derly reverential, and then (by way of sharp contrast) darkly hint 
that appellants’ apostrophe comes from a sinister source, to wit. Pain. 
Volney or Voltaire—winding up by laying down certain sacred ethical 
precepts, which, they insist, announce the right doctrine to apply to 
the facts of the record. 

Thus sorely pricked, appellants’ counsel (drawing from the well of 
the drama) retort in their reply brief in the words of Bassanio’s com- 
ment on the caskets (made to himself—see Merchant of Venice, Act 
IIT, sec. 2) viz.: 

‘In law, what plea so tainted and corrupt, 
Sut being seasoned with a gracious voice, 
Obscures the show of evil? In religion 
What damned error but some sober brow 
Will bless it, and approve it with a text, 
Hiding the grossness with fair ornament.’ 

So much, for the matter. We take leave of it with this observa 
tion: Whatever the issue raised, it is not one of fact or law. We 
refuse to meddle with it on this appeal, and hence, leave it to a forum, 
if any, having jurisdiction to try it out.”—Central Law Journal. 


MINOR MAY END MARRIAGE BOND. 


Vice-Chancellor Stevens in a recent opinion refused to annul 
the marriage of Percy E. Williams of Livingston, and Lola M. Brokaw 
of Montclair, declaring that “should any person hereafter be so ill- 
advised as to marry a minor under the prescribed age, it will be 
with the knowledge that the relationship can be determined at the 
mere will of the infant.” 

The fact that the new divorce law, which was passed in 1907 
and became operative last winter, is held to be not retroactive is all 
that saves Mrs. Williams from being a divorced woman before either 
she or her husband has ceased to be a minor. 
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On June 14, 1904, Williams and Miss Brokaw were married by 
Leo Kitchell, a justice of the peace of Morris county. The bridegroom 
was at that time between sixteen and seventeen years of age and the 
bride was less than fifteen. The husband stated in his suit that the 
marriage had not been confirmed by him since he attained the age 
of eighteen, which is the minimum under the new law which holds 
such unions to be binding. The defendant, through her counsel, filed 
a demurrer to the bill, setting up that the marriage was legal and 
valid when made; that the statute of 1907, under which Williams 
sought relief, became effective only after the marriage, and that any 
statute which might attempt to permit the marriage to be annulled 
is unconstitutional. In his opinion sustaining this demurrer, Vice- 
Chancellor Stevens says: 

“At the time the marriage in question was contracted it was per- 
fectly lawful. The union created by it was indissoluable, unless one 
of the spouses should commit certain specified offenses or crimes that 
would give to the other the right to terminate it. It is now sought to 
annul it without fault on part of the defendant, at the mere will or 
caprice of the petitioner. The court is slow to give to a statute a 
retrospective effect unless its language plainly demands it. I can find 
nothing in the act under consideration that is not entirely consistent 
with the idea that the statute is prospective only. The words plainly 
refer to past time anterior to the bringing of the suit, not to past time 
anterior to the passage of the act.” After quoting from an opinion 
of the Court of Errors holding that legislation to be retroactive must 
be so expressed in unequivocal terms, Vice-Chancellor Stevens con- 
cludes as follows: “If hereafter any person be so ill-advised as to 
enter into a marriage with an infant under the prescribed age, he 
or she will do it with the knowledge that the relationship can be 
terminated at the mere will of the infant. I am quite unable, in the 
light of the above canon of construction, to find anything in the act 
which would countenance the idea that it was the intention of the 
Legislature to allow persons to affirm or annul at their pleasure 
unions entered into before the act was passed and at a time when, 
by law, they were understood to be indestructible. The demurrer 
should be allowed.” 





DIOCESE OF TRENTON vo. TOMAN. 


(N. J. Chancery Court, Aug. 13, 1908). 
Automobiles— Public Nuisance— Fees and Cosis. 


On application for costs and counsel fee. 

Mr. Peter Backes, for the.complainant. 

Mr. Richard C. Chamberlain, for the defendants. 

WALKER, V. C.: The bill in this case was filed to restrain 
the defendants from propelling automobiles through a certain alley- 
way onto a lot to which the way is appurtenant and thence onto 
another lot of the defendants’ lying beyond and to -which the way 
is not appurtenant, and also to restrain them from such use of the 
alleyway because it alleged that an automobile is not a carriage (the 
way being reserved as a carriageway), and that the propulsion of 
the automobiles through the alleyway constitutes a nuisance. 
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The complainant has prevailed in the first contention and the de- 
fendant in the last two contentions. 

The decree is now to be settled and the complainant asks for 
costs and counsel fee against the defendants. 

The cases are numerous in this State, both at law and in equity, 
that where each party succeeds in part, neither is entitled to costs 
against the other. (N. J. Dig. Anno., Vol. 2, p. 2744, Sec. 36). 

The test, I take it, is, that if the complainant succeeds on one 
or more substantial issues and the defendant likewise succeeds on 
one or more substantial issues, neither is entitled to costs as against 
the other. And such has been the result in this case. Besides, the 
Chancery act provides (P. L. 1902, p. 538, Sec. 84), that costs in this 
court shall be discretionary except where it is otherwise directed by 
law. There is no act making an award of costs compulsory upon the 
court in such a case as this one. The Chancery act (Ibid Sec. 91), 
also provides that it shall be lawful to include in the complainant’s 
costs, to be collected as part thereof, a counsel fee to be fixed by 
the Chancellor on final decree. This is something that may or may 
not be done, in the discretion of the Chancellor, in cases where costs 
are given against a defendant, but where the complainant does not 
recover costs he cannot have a counsel fee awarded. 

The result is that the decree for injunction in favor of the com- 
plainant and against the defendants, to the extent indicated in the 
opinion already filed, will be advised, but without costs to either 
party as against the other. 


ROMANIAK, ADMX., . NORTH JERSBHY STREET BAILWAY CO. 


(Essex Circuit Court, September, 1907.) 
Striking Out Plea—Death Act. 


On motion, under Section 110 of the Practice act, to strike out 
the second plea as irregular or defective, and so framed as to preju- 
dice, embarass or delay a fair trial of the action. The action was in 
tort. 

Mr. Neilson Abeel for plaintiff. 


Mr. Leonard J. Tynan for defendant. 
MEMORANDUM 


ADAMS, J.: The question presented should have been raised by 
_ demurrer, but as the matter was discussed without reference to this 
point of procedure, the court will proceed to decide it. 

The suit is brought under the Death act by Victoria Romaniak, 
administratrix of Sophie Romaniak, who sues for the benefit of John 
Romaniak, the father and next of kin of Sophie Romaniak. 

The declaration alleges that on January 7%, 1907, said Sophie 
Romaniak, while crossing on foot a public highway of the City of 
Newark, known as Norfolk street, received injuries through the care- 
less operation of a car of the defendant company, which resulted in 
her death on the same day. The summons is tested “February 
twenty-fifth, 1907,” was served with the declaration on February 
twenty-sixth, 1907, and was returnable on March fifth, 1907. 





IN RE NEWARK SCHOOL BOARD. 


To this declaration the defendant has pleaded, first, not guilty; 
secondly, that on January twenty-first, 1907, John Romaniak, the next 
of kin of the decedent, for whose benefit under the statute the suit 
was instituted, did, by his deed of release under seal, for a valuable 
consideration, remise, release and forever quit claim to the defendant, 
its successors and assigns, all claim and right of action which had then 
accrued to said Romaniak through the death of his daughter. 

Upon the death of Sophie Romaniak the cause of action created 
by the statute enured to John Romaniak, her father and next of kin, 
as a vested right. The subsequent death of John Romaniak would not 
extinguish or transfer this right of action, nor, if his death occurred 
after the commencement of a suit instituted for his benefit, would 
such death abate the action. Cooper v. Shore Electric Co., 34 Vroom 
558. The personal representative is only a statutory trustee for the 
beneficiary. 

This being so, it seems reasonable that the beneficiary, before suit, 
should have the capacity to divest himself by release of his vested 
interest. Whether he can do this after suit brought is a somewhat 
different question. In that case it may be said that the beneficiary 
cannot without the consent of the personal representative paralyze a 
pending action brought by a statutory plaintiff. Cases may be cited 
in support of both propositions. I am referred by counsel for the de- 
fendant to Joyce on Damages, vol. 2, 912, for this statement: “All the 
parties entitled to recover may execute a release which will be bind- 
ing on the personal representative.” The case of Sykora v. T. J. Case 
Threshing Machine Co., 59 Minn. 130 (S. C., 60 N. W. Rep. 1008), 
sustains in strong terms a release given before suit by all the parties 
in interest. Schmidt v. Deegan, 69 Wis. 300, points in the same 
direction. 

The following cases deal with other aspects of the subject: Knox- 
ville, C. G. & L. R. Co. v. Acuff, 92 Tenn. 26; S. C. 20 S. W. Rep. 348; 
Holden v. Nashville, C. & St. L. R. Co., 92 Tenn. 141; S. C. 20 S. W. 
Rep. 537. 

My conclusion is that the plea is good. The motion to strike out 
is denied. 


In Re NEWARK SCHOOL BOARD. 


(N. J. Supreme Court Chambers, Dec. 30, 1907). 
Certiorari— Quo Warranto—School Law— Voting Machines. 
Application was made to Mr. Justice Swayze for a rule to show 
cause why a writ of certiorari should not be issued to review the pro- 
ceedings under which the new Newark school board of nine members 
was appointed by the mayor to supersede a larger active body. 


Mr. Chandler W. Riker for the application. 


Mr. Francis Child, Jr., Mr. James Nugent and Mr. Herbert Boggs, 
contra. 

SWAYZE, J.: I think the case is like that of MacFall v. Dover, 
41 Vr. 518, and Magner v. Bayonne, 64 Atl. 993, and I am not willing 
to say that a writ of certiorari could not issue in a proper case. It is 
obvious, however, that the real interest of the applicants is not their 
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interest as taxpayers and citizens in the good government of the city, 
but their individual interest as members of the present board of edu- 
cation to retain their offices. As such they have a remedy by quo 
warranto and do not need the writ now asked for. Their application 
ought therefore to be scanned carefully, and the reason for it ought 
to be cogent to induce the court to exercise its discretion in their favor. 

The reasons do not seem to me such as would be likely to lead to 
the setting aside of the proceedings sought to be reviewed. 

The objection that the school law is unconstitutional because it 
creates an appointive board of estimate, with power to fix the amount 
to be raised by taxation, rests on a misapprehension of the opinion in 
township of Bernards v. Allen. The objection there was not that the 
board was appointive, but that it was appointed by the Governor, a 
power quite beyond the control of people of the township who had to 
pay the taxes. 

Chief Justice Depue in his opinion expressly stated that for local 
purposes the local authorities are the representatives of the people, and 
the objection which he found to be fatal to the act then under review 
was that it did not purport to confer the power of taxation on local 
municipal bodies. He did not intimate that if the power had been 
conferred on a local body it would have made any difference whether 
that local body was appointive or elective. What it was important to 
secure was local control of the local taxing authority; it was of com- 
paratively minor importance whether that local control was direct, as 
in the case of an elective body, or indirect, as in the case of an ap- 
pointive body. 

At the time of that decision the legislation of 1891, creating an 
appointive board of street and water commissioners in first-class cities, 
with extensive powers, was still recent and must have been in the 
mind of the judge; but there is no intimation that the powers con- 
ferred upon that board were beyond the constitutional right of the 
legislature. 

The school law of 1902 contained a like provision for a board of 
school estimate, but although the constitutionality of that act was 
thoroughly debated in the courts there was no suggestion that this 
particular feature was obnoxious to a constitutional provision. 

The objection that the school law provides for the education of 
children between the ages of five and twenty years, while the consti- 
tution requires the legislature shall provide for the instruction of chil- 
dren between five and eighteen only, does not appeal to me with any 
force. There is nothing in the constitution to forbid the legislature 
from providing for better school facilities than the constitution itself 
requires; the school fund is devoted to the support of public free 
schools for the equal benefits of all the people of this state, but is not 
limited to children between five and eighteen years of age. The ques- 
tion seems to me to have been settled by Rutgers College v. Morgan. 

Further reflection has convinced me that the objection arising out 
of the use of voting machines is also without force. No doubt voting 
machines were not in contemplation of the framers of the constitution, 
and there are expressions in that instrument which might be held to 
be inconsistent with the use of voting machines; but the question here 
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involved is the validity of a referendum. Such a device is a matter of 
ordinary legislation, aside from the creation of a state debt or the 
amendment of the constitution itself, was as much outside the con- 
templation of the framers as a voting machine, and I see no reason 
why the legislature in adopting the new extra constitutional device of 
a referendum may not surround it with such conditions as the legisla- 
ture deems best. When the school law of 1902 was framed the act 
providing for voting machines had been on the statute books for more 
than a year, and the referendum was necessarily such a referendum as 
existing statutes permitted. Even if the act of 1902 providing for 
voting machines were unconstitutional, so far as concerns voting for 
officers, it might still be effective for the purposes of a referendum, 
just as the act of 1887 giving women the right to vote at school meet- 
ings, although not effective as to the choice of officers, was held to be 
effective as to the right to vote for appropriations. Landis v. School 
District No. 44, 28 Vroom 509-513. The court must always strive to 
sustain the constitutionality of an act of the legislature. 

If this were not so, this application comes too late. The election 
has been held, and it would be detrimental to the public interest to 
have the validity of the method of voting adopted by so many voters 
challenged at this late day. 

[ have also examined the other reasons which were not elabo- 
rated at the oral argument, but find in them nothing which leads me to 
think I ought to allow this writ. 

[ therefore decline to allow it. 





LAKEWOOD TOWNSHIP v. HAVENS. 


(N, J. Supreme Court, February 24, 1908). 

Licenses—Vehicles—Repeal of far as relates to the licensing of 
Act.—The “Act respecting li- hacks, omnibuses and _ other 
censes in cities, townships, incor- vehicles, and the imposition of 
porated towns, incorporated bor- penalties for failure to take out 
oughs” (P. L. 1905, p. 360) su- licenses therefore. (Syllabus by 
persedes section 22 of the Town- the court). 
ship act (P. L. 1899, p. 380) so 


Certiorari by Robert S. Havens against the township of Lakewood 
to review conviction under ordinance. Conviction set aside. 


Argued November term, 1907, before Garrison, Reed and Par- 


ker, JJ. 


Mr. I. W. Carmichael for township of Lakewood. 
Mr. R. Ten Broeck Stout for prosecutor. 


PARKER, J.: The record brought up in this case discloses that the 
prosecutor was doing business as a hackman in the township of Lake- 
wood; that under and by virtue of sections 21 and 22 of the Township act 
of 1899 (P. L. 1899, p. 380) the township committee passed an ordinance 
January 19, 1907, which is now before us, providing for a license fee of 
$15 to be paid for each hack, omnibus, stage, or other carriage or vehicle 
used for the transportation of passengers within the limits of said town- 
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ship, prohibiting the use of any such vehicle unless the license fee there- 
for had been paid, and providing that in case of violation the justice of 
the peace before whom proceedings should be instituted and conviction 
should be had for such violation should determine whether the penalty 
should be by fine or imprisonment, and, if by fine, the same should not 
exceed the sum of $100, etc. 

There seems to be no doubt that this ordinance was fully author- 
ized by the terms of section 22 of the township act before cited. At- 
lantic City v. Crandol, 67 N. J. Law, 488, 51 Atl. 447. But the 
prosecutor’s claim is that section 22 was repealed so far as related 
to the matter of licenses for hacks and public vehicles by chapter 197, 
Laws 1905, entitled “An act respecting licenses in cities, townships, 
incorporated towns, incorporated boroughs” (P. L. 1905, p. 360); and 
on examining into the matter we have come to the conclusion that 
the claim is well founded. The act of 1905 provides that it shall be 
lawful for the common council, board of aldermen, township com- 
mittee, or other governing body of any city, township, etc., to make 
and establish ordinances to license and regulate hacks, cars, omni- 
buses, stages, and all other carriages and vehicles used for the trans- 
portation of passengers, etc., and to fix the rates of compensation to 
be paid therefor, and to prohibit all persons and places and vehicles 
unlicensed from acting, using, or being used in said capacities, and 
for such uses and purposes, and to fix and prescribe penalties for the 
violation of any such ordinance or ordinances. By section 2 all acts 
or parts of acts inconsistent therewith are repealed. We are of 
opinion that the statute of 1905 was intended to substitute the course 
of action therein prescribed for the proceedings authorized by sec- 
tion 22 of the ordinance so far as related to the licensing of vehicles 
and other matters mentioned in the later act. We are also of opinion 
that the authority given to the governing body to “fix and prescribe 
penalties” for violation of a license ordinance did not authorize such 
governing body to delegate the fixing of the penalty, even though 
within certain limits, to the justice of the peace before whom com- 
plaint should be made, but that the penalty should be definitely as- 
certained in the ordinance itself. 

It appearing in the record that the prosecutor was convicted 
under this ordinance, and that the penalty for violation thereof was 
fixed and adjudged by the justice of the peace before whom the com- 
piaint was made and trial had, it follows, from the above conclusions, 
that the conviction must be set aside. (68 Atl. Rep. 1113). 





The power of an accused person to waive the right to a jury trial 
is denied in Re McQuown (Okla.) 11 L.R.A.(N.S.) 1136. 





A single sentence for a term in excess of the period specified by 
statute for a single offense, upon a conviction of separate crimes 
charged in several counts of the indictment, is held, in United States 
v. Peeke (C. C. A. 3d C.) 12 L.R.A.(N.S.) 314, to be void as to such 
excess, although it is for a less term than the court might have im- 
posed in the form of cumulative sentences. 
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HARRIS V. FIRTH. 


HARRIS v. FIRTH. 
(N. J. Supreme Court, March 2, 1908). 


1. Contracts—Legality—Public 
Policy—A promise in writing to 
pay the sum of $500 “on the day 
after my nomination for county 
clerk in the year 1900, for value 
received,” is not ipso facto contra 
bonos mores, nor against public 


policy. 


ity—Uncertainty—W hile not 
valid as a negotiable promissory 
note, it is valid as a promise to 
pay money, unless evidence 
aliunde be adduced from which 
illegality in the inception of the 
contract may reasonably be in- 
ferred. 


2. Bills and Notes—Negotiabil- 


On rule to show cause. 
Messrs. Smith and Ready for the rule. 
Mr. John H. Dahlke, opposed. 


MINTURN, J.: This rule to show cause was granted, and a case 
certified to review a judgment of the Warren Circuit court in the 
above case for the amount of a certain promissory note as follows: 
“On the day after my nomination for county clerk, in the year nine- 
teen hundred, for value received, I hereby promise and agree to pay 
Charles E. Harris the sum of five hundred dollars. Phillipsburg, N. 
J., Oct. 18, 1905. Rowland Firth.” The note was duly proved at the 
trial, and it was admitted that defendant was elected county clerk. 
The only testimony offered by the defendant in support of his plea 
that the note was part of a gaming contract between defendant and 
plaintiff’s testator was that of the defendant himself, which under our 
statute was properly excluded. 

The sole question, therefore, to be considered upon this rule is 
whether because the note in suit was made payable “on the day after 
my nomination for county clerk in the year nineteen hundred” it be- 
comes ipso facto contra bonos mores, or against public policy, with- 
out proof aliunde. Proof of the signature of the defendant to the note 
itself bearing the words “Value received” imported the payment of a 
consideration to the maker by the payee. Ward v. Bush, 14 Dick. 
144; Parsons on Bills & Notes, 193, and cases cited; Whitney v. 
Stearns, 16 Me. 394. That its negotiability as a promissory note was 
destroyed by the character of the promise cannot be doubted, but that 
it is a legal contract to pay money seems also to be undoubted. The 
mere fact that the day of maturity might never arrive affects its char- 
acter as negotiable paper, but does not without evidence aliunde ren- 
der it illegal as a contract to pay money. Parsons on Bills, &c., p. 48, 
and cases; Norton on Bills, &c., p. 32, and cases; Chitty on Bills, p. 
135, and notes. 

The rule to show cause should be discharged, and the Circuit 


court is advised accordingly.— (68 Atl. Rep. 1064). 





A private club, admission to which is accessible to members 
only, is held, in Mosman vy. Ft. Collins (Colo.) 11 L.R.A.(N.S.) 842, 
not to be a disorderly house because liquors are sold there in violation 
of a municipal ordinance. 
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RECENT STATE DECISIONS OF GENERAL INTEREST. 


(Chiefly Concerning Matters of Practice). 


Pleading—Plea in Abatement—Verification—Affidavit annexed 
to a plea in abatement, made by a person apparently having knowl- 
edge of the facts, and alleging that the “contents of the foregoing plea 
are true in substance and in fact,” held sufficient compliance with 
section 117 of the Practice act (P. L. 1903, p. 570), requiring dilatory 
pleas to be verified by affidavit proving the truth thereof. Lyons y. 
Allen, N. J. Supreme, May 11, 1908. Opinion by Parker, J. Rep. in 
69 Atl. Rep. 642). 


Appeal and Error—Review—Questions of Fact—The Supreme 
Court will not review the decisions of the District Court upon ques- 
tions of fact. It can only look to see if there is any legal evidence 
upon which judgment might rest. On appeal from the District Cour: 
the Supreme Court need not review objections specified in the static 
of the case, but not referred to upon the argument or in the bricis 
presented on behalf of the appellant. (Aschenberg v. Mundy. N. J. 
Supreme, June 8, 1908. Opinion by Trenchard, J. Rep. in 69 Ail. 
Rep. 954). 


Kvidence—Books of Account.—Books of account made up in the 
isual course of business in part from written reports of work done 
and materials used are competent evidence with or without the re 
ports themselves to prove claim for materials and labor. Diament v. 
Colloty, 66 N. J. Law, 295, 49 Atl, 808, distinguished. (Corkran vy. 
Rutter. N. J. Supreme, June 8, 1908. Opinion by Parker, J. Rep. in 
69 Atl. Rep. 954). 


Criminal Law—Trial—Failure to Produce Witness—Presump 
tions.—Where, in a criminal case the state has shown facts from 
which unexplained a strong presumption arises that a disorderly house 
was kept by the defendant, it is not error for the trial court to charge 
that the jury may consider the fact of the non-production as a witness 
of a woman said to be his housekeeper, who had resided there for 
some time, and was present when the public authorities raided the 
house and found there three other women of doubtful character; no 
reason being offered for her absence. The non-production of a witness 
who is presumptively able to explain the circumstances which con- 
stitute a prima facie case against a defendant may be considered by 
the jury in weighing the effect of evidence applicable to the matter 
in dispute, but it does not raise any presumption of guilt or innocence. 
(State v. Callahan. N. J. Supreme, June 8, 1908. Opinion by Bergen, 
J. Rep. in 69 Atl. Rep. 957). 


Indictment and Information—Description of Account.—An indict- 
ment which charges sales of liquor to “John Doe and divers other 
persons,” without naming them, or alleging that such persons are 
unknown, is fatally defective. (State v. Delancy. N. J. Supreme, 
June 8, 1908. Opinion by Minturn, J. Rep. in 69 Atl. Rep. 958). 


Husband and Wife—Action by Husband—Injury to Intended 
Wife.—No action lies by a husband against a person who has com- 
mitted a tort upon the woman whom the plaintiff was engaged to 
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marry at the time of the tort, and whom he subsequently marries. 
(Mead v. Baum. N. J. Supreme, June 8, 1908. Opinion by Reed, J. 
Rep. in 69 Atl. Rep. 962). 


Divorce—Pleading—Residence of Complainant—Extreme Cruel- 
ty.—Under the divorce act (P. L. 1902, p. 502, Sec. 4) a petition for 
divorce on the ground of desertion must show that the parties or one 
of them have been resident in this State during two years of the time 
for which the desertion relied on for cause of divorce has continued, 
and that such residence had continued until the filing of the petition. 
Where a divorce is sought by a wife on the ground of desertion, aris- 
ing from the compelled absence of the wife by reason of her husband’s 
extreme cruelty, the facts should be so charged in the petition; the 
divorce act (P. L. 1902, p. 504, Sec. 7; P. L. 1907, p. 478, Sec. 10) 
requiring that the petition shall “plainly and fully” state “the cause 
or causes of the application for such divorce.” (Metzler v. Metzler. 
N. J. Chancery, June 1, 1908. Opinion by Pitney, Ch. Rep. in 69 Atl. 
Rep. 967). 

Trial—Directing Verdict—Where a jury question is raised as to 
any issue dispositive to the plaintiff's case, a verdict in his favor can- 
noi be directed. (Martin v. Kelly. N. J. Chancery, June 15, 1968. 
Opinion by Garrison, J]. Rep. in 69 Atl. Rep. 969). 

Appeal and Error—Decrees in Equity—Time For Taking Ap- 
peal—Constitutional Law.—The supplement of 1907 to the act re- 
specting the Court of Chancery (P. L. 1907, p. 452), applies to appeals 
irom decrees made prior to the passage of the act, and requires that 
such appeals be made within six months from the passage of that 
act, or, if made within that time, then within one year from the date 
of the decree. An act changing the time for taking an appeal from 
a final decree in chancery from three years to one year, which is made 
applicable to decrees antedating the act, but allows six months after 
the act takes effect for appealing, is a valid enactment. (State Coun. 
Jr.O. U. A. M. v. Nat. Coun. Jr. O. U. A. M. N. J. Errors and Appeals, 
June 15, 1908. Swayze, J. Rep. in 69 Atl. Rep. 975). 

Courts—Concurrent Jurisdiction—Priority of Jurisdiction—Courts 
Same State—Recovery of Legacy.—Orphans’ Court Act, Sec. 3 (P. 
L. 1898, p. 716), gives the Orphans’ Court jurisdiction over suits for 
the recovery of legacies, and while that remedy is given in addition 
to that existing in equity, and does not limit or qualify the jurisdiction 
of the Chancery Court over the subject, when jurisdiction has been 
assumed by the Orphans’ Court, and progress has been made therein 
in the settlement, the Court of Chancery will not interfere, unless good 
cause therefor is shown; and where a will is probated, letters of ex- 
ecutorship duly issued, and accounts filed showing sufficient assets 
for payment of a legacy, but the executors refuse to pay the legacy 
on the ground that the legatee is indebted to the estate in an amount 
exceeding the legacy, an action in chancery for the recovery of the 
legacy will not lie. In a suit in chancery the defense that complain- 
ant has an adequate remedy at law should be raised by demurrer, and 
not by answer. (Bower v. Bower. N. J. Chancery, April 23, 1908. 
Opinion by Leaming, V. C. Rep. in 69 Atl. Rep. 1077). 
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Landlord and Tenant—Landlord’s Refusal to Allow Improve- 
ments—Effect.—A landlord’s refusal to consent to reasonable altera- 
tions in the premises in violation of his agreement in the lease did not 
entitle the tenant to refuse to pay rent, but merely conferred upon him 
a right of action for damages. Under Replevin Act, Sec. 23, Gen. St. 
1895, p. 2774, providing that where personality has been distrained 
for non-payment of rent, and plaintiff has been non-suited after cog- 
nizance of avowry made and issue joined, the jurors shall, at defend- 
ant’s request, inquire concerning the sum of the arrears and the value 
of the personalty distrained, and that thereupon the avowment or the 
person making cognizance shall have judgment for arrearages, etc., 
a tenant having been non-suited in replevin to recover personalty dis- 
trained for non-payment of rent, and defendant having admitted that 
the value of such personalty exceeded the amount of the rent, verdict 
for the whole of the arrearages was properly directed for defendant. 
(Whitcomb v. Brant. N. J. Supreme, June 8, 1908. Gummere, C. 
J. Rep. in 69 Atl. Rep. 1086). 


~ 


Mandamus—Alternative Writ Motion to Strike Return— 
Grounds.—A motion to strike out the return to an alternative writ of 
mandamus can succeed only if the return is manifestly false, frivolous, 
or calculated to embarass or delay the remedy sought. (Boro. of 
Pleasantville v. Pleasantville Water Co. N. J. Supreme, June 8, 1908. 
Opinion by Reed, J. Rep. in 69 Atl. Rep. 1096). 


Equity—Pleading—Admission—Failure to Answer Averment of 
Bill—Decree—Accounting.—The failure of defendant to reply to a 
charge in the bill concerning a matter within his personal knowledge 
must be taken as an admission of its truth. The rule that the bill, in 
a suit in equity, is the criterion of the decree is especially true in a suit 
for an accounting, and the jurisdiction of the court must appear on 
the face of the bill, and the extent to which the accounting is de- 
manded must appear in the prayer, and the allegations of the bill 
must be broad enough to support the prayer. (Vulcan Detinning Co. 
v. Amer. Can Co. N. J. Chancery, May 23, 1908. Opinion by Howell, 
V.C. Rep. in 69 Atl. Rep. 1103). 


Mandamus—Demurrer to Alternative Writ—Waiver of Objec- 
tions.—On demurrer to an alternative writ of mandamus, an objection 
concerning the status of relator, not discussed in defendant’s brief, 
need not be considered. (Edwards v. Bd. Freeholders of Sussex Co. 
N. J. Supreme, June 8, 1908. Opinion by Minturn, J. Rep. in 69 Atl. 
Rep. 1107). 


Certiorari—Review—Questions of Fact—When a cause is re- 
moved by certiorari from an inferior court to the Supreme Court, the 
function of the writ is that of a writ of error. In such case the Su- 
preme Court accepts the findings of the inferior court upon the facts, 
if there be any legal evidence to warrant them; and, when the judg- 
ment of the Supreme Court is removed into the Court of Errors and 
Appeals, this court in turn accepts the findings, subject only to a like 
inquiry for some legal evidence. (Ryer v. Turkel. N. J. Errors & 
Appeals, Mar. 2, 1908. Opinion by Green, J. Rep. in 70 Atl. Rep. 68). 
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That a boy employed in a mill disobeyed a printed rule in obeying 
the direction of his foreman to remove threads from the cogs of a 
machine in motion is held, in Dougherty v. Dobson (Pa.) 8 L. R. A. 
(N. S.) 90, not to shield the employer from liability for injuries result- 
ing therefrom. 





That a hospital is conducted as a public charity without expecta- 
tion of profit is held, in Hewett v. Woman’s Hospital Aid Association 
(N. H.) 7 L. R. A. (N. S.) 496, not to render it immune from liability 
for negligent injury to its servants. 





An ordinance forbidding peddlers who walk about the streets and 
other public places selling small wares to remain in any one place, 
except when actually engaged in making sale of an article, is held, in 
Shreveport v Dantes (La.) 8 L. R. A. (N. S.) 304, to be reasonable, 
and not to infringe constitutional rights. 7 


MISCELLANY. 





STATE NOTES. 


William H. Meseroll, assistant 
custodian of the State House, died 
at his home in Trenton on July 
14. During the administration of 
Governor Wert he was appointed 
document clerk and a few years 
later was promoted to the assist- 
ant custodianship. 

Governor Fort, while training a 
new saddle horse at Sea Girt early 
in July, was thrown by his mount, 
but escaped with a few injuries. 

Vice-Chancellor James E. How- 
ell left for Maine on August 4 to 
spend the month there, thus leav- 
ing the Newark chancery courts 
without a Vice-Chancellor during 
that period. 

Capt. Elwood H. Kirkbride, 
former surrogate of Burlington 
county, died at his home in Med- 
ford on Aug. 3. He was widely 
known for his eloquence through- 
out the State as the “Blacksmith 
Orator.” 

United States Senator Frank O. 
Briggs had a narrow escape from 
death on Aug. 16. He was crossing 
the railroad tracks in Trenton 
when his automobile stopped on the 


rails as a freight train was bear- 
ing down. Luckily the engineer 
discovered their plight and was 
enabled to stop his locomotive 
when within a few feet of the 
auto. The crew of the train then 
pushed the car off the rails to 
safety. 


JERSEY JUSTICE. 


Another instance of the swift- 
ness of Jersey justice and court 
methods has been the case dur- 
ing the past month of the State 
v. Herron. On July 15 Archibald 
Herron, a blacksmith, shot and 
killed Rev. S. B. D. Prickett, a 
retired clergyman, of Metuchen, 
N. J. Rev. Mr. Prickett had been 
a recorder of that place, and in 
such capacity had occasion a year 
ago to sentence Herron to a term 
of imprisonment for intoxication 
and disorderly conduct. It was 
stated Herron had declared he 
would revenge himself on the min- 
ister, and the final result was the 
shooting. He was brought to trial, 
his plea being insanity, was con- 
victed, and sentenced to be elec- 
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trocuted during the week of Sep- 
tember 7. This was all accom- 
plished within three weeks of the 
commission of the crime. Herron 
is now in the death house at Tren- 
ton. 

WISE.DEVCISION BY TWO JUDGES. 


The refusal of both Judge Blair 
and Judge Carey to try the cases 
of the men indicted for conspiracy 
to stufi the ballot-boxes at the 
Republican primaries in Hudson 
county, last spring, is an indica- 
tion that they appreciate the ju- 
dicial proprieties involved in the 
inatter. judge Blair was a bene- 
ficiary in that the delegates de- 
clared elected chose him as a rep- 
reseniative from the Congression- 
al district to the Republican na- 
tional convention. Judge Carey, 
on the other hand, has always af- 
filiated with the “new idea” wing 
of the Republican party, against 
which the ballot-box stuffers were 
working. ilad Judge Blair de- 
cided to try the cases, there would 
have been cause for criticism on 
the part of the public generally, 
while had Judge Carev eee 

o preside, the “regulars” could 
have complained that he was pre- 
judiced against them. All of the 
indicted men are connected with 
the Rotherham machine, and pre- 
sumably that organization will do 
ll in its power to aid the persons 
who worked so assiduously to 
bring about the downfall of the 
Fagan followers, regardless of the 
legaiitv of the means used. 

There can be no criticism that 
is justifiable if Supreme Court 
Justice Swayze sits at the coming 
trials, as is now proposed, even 
though County Chairman Roth- 
erham is dissatisfied with such an 
arrangement. Had not the de- 
fense waived the right of a jury 
tr ial, it might have been advisable 
‘o have secured a change of venue 
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in order to guarantee that twelve 
men entirely unprejudiced might 
pass upon the evidence. Without 
a jury, however, the trials can be 
as satisfactorily conducted in 
Hudson county as elsewhere. It 
is to be hoped, however, that the 
cases will stand on their merits, 
and that a decision will not be 
reached on technicalities of the 
law. 

The evidence to be produced is 
fairly well known in advance, for 
it was brought out before the 
committee on credentials of the 
Republican State convention last 
May. That evidence left no doub: 
in the minds of those who hear! 
it that the ballot-boxes were stuff 
ed, that thousands of ballots that 
were never cast were counted, and 
that honest Republicans were pre- 
vented by force from recording 
their wishes at the polls. The 
frauds were of such an extensive 
character, covering so many poll 
ing places in Jersey City and Ho 
boken, that it is apparent there 
was a conspiracy to perpetuate 
them. It is — that th 
trials be held as early as possible 
before the coming primaries, 
Justice Swayze can arrange it, i: 
order that the issues raised may 
be heard by the people of Hudson 
county and be thoroughly under- 
stood before the campaign is in 
full swing.—Newark Eveniny News. 

These trials were later brough'! 
on before Justice Swavze. an 
owing to a lack of evidence the 
court was compelled to order an 
acquittal. 


ONE WAY. 


A story, said to be characteris- 
tic, is told of an Arkansas judge. 
It seems that when he convened 
court at one of the towns on his 
circuit it was found that no pens. 
ink or paper had been provided, 
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and, upon inquiry, it developed 
that no county funds were avail- 
able for this purpose. The judge 
expressed himself | somewhat 
forcefully, then drew some money 
from his own pocket. He was 
about to hand this to the clerk, 
when a visiting lawyer, a high- 
priced, imported article, brought 
on to defend a case of some im- 
portance spoke up, in an aside 
plainly audible over the room. 

“Well,” he remarked, with in- 
finite contempt, “I’ve seen some 
pretty bad courts, but this—well, 
this is the limit!” 

The old judge flushed darkly. 

“You are fined $25 for contempt, 
sir! fland the monev to the 
clerk!” he said, and when the 
pompous visitor had humbly com- 
plied, he continued: 

“Now, Mr. Clerk, go out and 
get what pens, ink and paper the 
court may require, and if there is 
anything left over, you can give 
the gentleman his change.”— 
Chicago Leaal News. 


LSGAL VIEW OF BROKEN 
HEARTS. 


England is the best place— 
from the plaintiff's point of view 

-for a breach of promise action. 
Ali other countries seem to regard 
with grave suspicion any attempt 
to recover monetary compensa- 
tion for the loss of a prospective 
husband, and-unless the plaintiff 
has a very strong case indeed it 1s 
never worth her while to carry 
her grief into the law courts. 

In France breach of promise 
cases are rare for the simple rea- 
son that the law requires the 
plaintiff to prove that she has suf- 
fered pecuniary loss. Now this 
is not an easy thing to do on the 
part of the lady, especially in a 
country where a girl without a dot 
—that is a marriage portion—has 


a poor chance of finding a hus- 
band. Holland and Austria have 
adopted the french system, and 
the result has been about the 
same. reach actions are rare, the 
injured damsels or their relatives 
usually taking the law into their 
own hands. 

Practical Germany, as might be 
expected, has perhaps the best 
method ior solving this problem. 
When a young couple become en- 
gaged they have to go through a 
public betrothal ceremony that 
ought to knock all the shyness out 
of them. In the jocal town hall 
the pair declare their affection, 
willingness to marry, etc., ending 
by signing a collection of docu- 
ments that apparently leave no 
loophole for escape. 

But if either party to the con- 
tract wishes io withdraw another 
journey is undertaken to the town 
hall and another collection of 
documents signed, witnessed and 
sealed. Then the authorities de- 
termine the question of compensa- 
tion—should it be claimed. In 
this connection it may be be said 
that the man can, and oiten does, 
claim a solatium for his wounded 
feelings. The usual award is one- 
fifth of the marriage dowry. It‘is 
easy to understand, when all this 
is remembered, how loath the 
young people of Germany are to 
break their betrothal oaths. 

As the law of Italy offers little 
or no protection whatever to jilt- 
ed damsels and swains it is not 
surprising that the stiletto should 
be the favorite mode of deciding 
breach of promise cases. The 
Italian law demands that the per- 
son suing for “breach” shall pro- 
duce a written promise to marry 
from the defendant; otherwise 
the action cannot proceed. This 
difficulty is almost insurmount- 
able, and the Italian judges are 
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seldom troubled to adjudicate be- 
tween one time lovers. 

To bring an action for breach 
of promise of marriage against a 
reigning monarch is an achieve- 
ment, but it has been done, and 
by an English lady. It is now 
fifteen years since Miss Jenny 
Mighell sued the Sultan of Jo- 
hore, and as there was a doubt 
whether the dusky one was actu- 
ally a reigning monarch the case 
was allowed to come into court. 
Sut the judge quickly disposed of 
the action by ruling it inadmis- 
sible for the reason referred to 
and Miss Mighell was non-suited. 

It is remarkable that one of the 
two actions which have brought 
verdicts of £10,000 each to the 
plaintiffs should have had for its 
defendant the editor of a matri- 
monial paper. The second case 
was between a well known actress 
and the eldest son of an Earl.— 
Tit Bits. 


SOMETHING OF A LAWYER. 








“Well, yes,” replied the land- 
lord of the tavern at Polkville, 
Ark., “when an attorney, appear- 
ing for a bloated railroad corpora- 
tion in the face of a jury composed 
exclusively of middle-aged farm- 
ers, Can prove, in a case wherein 
a widow lady—and a _ pretty 
blamed middlin’ good-looking 
widow lady, at that—sues for the 
value of a calf that was run over 
and killed by the train, right dab 
in the middle of the town at high 
noon, with half the population be- 
holding the slaughter; that the 
calf did not stop, look and listen, 
‘as warned by the sign at the 
crossing; that the engine did not 
hit the animal at all, except nomi- 
nally; that the calf really died, if 
at all, of some obscure Latin calf- 
disease or other; that the com- 
pany, by its faithful servant, the 
engineer, did an act of pure phil- 


anthropy in killing the calf, as, 
instead of being a valuable posses- 
sion in the hands of the widow, as 
alleged, it was really an incubus, 
in that it was engaged in eating 
its fair mistress out of house and 
home; and, lastly, that the fair 
plaintiff, herself, despite her tears, 
had once been a lady book agent 
—when he can achieve all that and 
win the case, as the colonel shore- 
ly did, no longer than a week be- 
fore last, I sh’u’d presume to say 
that he is pretty considerable of 
a lawyer !”—Puck. 


CONTRAST IN WILLS. 


If, as is stated, the will of the 
late Duke of Devonshire contains 
nearly 18,600 words, it is certain- 
ly entitled to rank high among 
long winded testaments. 

Probably the shortest will on 
record was that of a Streatham 
gentleman, proved a few years 
ago, which consisted of the words, 
“All for mother, C. T.”— Westmin- 
ster Gazette. 

OBITUARY. 


MR. DONALD HOLMES. 


Mr. Donald Holmes, a lawyer, 
of Paterson, was instantly killed 
at a grade crossing on August 2 
at Bogota, when a train on the 
New York, Susquehanna & West- 
ern R. R. demolished the automo- 
bile in which he and a party of 
friends were riding. The railroad 
crossing was stated to be unpro- 
tected, no warning being given of 
the approaching train. The cor- 
oner has impanelled a jury to in- 
vestigate the cause of the acci- 
dent. 

Mr. Holmes was twenty-eight 
years of age and unmarried. He 
was admitted to the N. J. Bar as 
an attorney at the lebruary term, 
1907. 
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